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INTRODUCTION
In 2017, following an extensive review of its ethical guidelines on assisted reproductive technology ('ART'), the Australian National Health and Medical Research Council ('NHMRC') upheld its moratorium on non-medical sex selection ('NMSS') pending further public debate. 1 As part of its review, in 2015 the NHMRC conducted a public consultation and a range of submissions were made on the specific issue of NMSS.
2 Interestingly, a majority of the submissions to the NHMRC in 2015 reflect a permissive attitude towards NMSS. Although the public consultation by the NHMRC may not represent the overall views of the Australian public toward NMSS, it is the first time in Australia that a consulted majority has expressed support for NMSS. The NHMRC public consultation highlights a potential disconnect between the concerns raised about NMSS in scholarly literature (which supports a restrictive approach to regulation) and more liberal community views.
Internationally, public opinion towards NMSS has had a significant influence on its regulation. 3 The potential shift in public attitudes toward NMSS revealed by the NHMRC public consultation suggests that it may be time to take a less restrictive approach to regulating NMSS in Australia than the current moratorium provides. This paper analyses 117 publicly available submissions made as part of the NHMRC's review. 4 The purpose of this analysis is to gain a greater insight into the reasons put forward both in support of, and against, NMSS. The authors explore the relationship between the public views expressed and the theoretical arguments canvassed in bioethical literature on NMSS. Given the potential disconnect between public attitudes and theoretical concerns raised about NMSS, the authors argue that the current moratorium on NMSS be reviewed in light of currently available evidence arising out of the submissions to the NHMRC. The authors acknowledge that the 117 submissions analysed as part of this study constitute only 54 per cent of the total submissions (217) received by the NHMRC during the consultation process. The remaining submissions were not published by the NHMRC on the basis that the authors of those submissions had requested that they remain confidential. Although the analysis therefore relates to only a proportion of all submissions on the topic, the data contained within the publicly available submissions nevertheless provides a very rich source of information about what might constitute the public's view of NMSS.
Part II of this paper outlines the regulatory framework for NMSS in Australia, placing the relevance of the NHMRC review in the context of the regulatory landscape. Part III briefly outlines the outcomes of public consultations on NMSS internationally and highlights some practical limitations in relying on a public consultation process to reflect public opinion. Part IV of the paper sets out the key bioethical arguments concerning NMSS raised in scholarly literature, providing a basis to contrast the key themes in the literature with those canvassed in the submissions to the NHMRC. In Part V of the paper, the authors outline the methodology adopted for analysis of the submissions, before presenting the findings from the data analysis. In Part VI, we contrast our findings from the analysis with the key concerns raised in the bioethical literature. We conclude in Part VII that the potential shift in public opinion toward NMSS supports a more nuanced approach to regulating NMSS in the future.
II REGULATORY FRAMEWORK
ART regulation in Australia is comprised of state legislation, national professional standards and ethical guidelines. Four states have passed specific ART legislation -New South Wales, South Australia, Victoria, and Western Australia. 5 Except for New South Wales, all of these legislative frameworks impose eligibility criteria under statute, limiting services to those who have a medical need for them. 6 Prospective parents wishing to access ART services for the sole purpose of NMSS are unlikely to meet these eligibility requirements as the desire to utilise IVF and PGD is not motivated by a medical need (such as avoiding a genetic condition). Where legislation does not address specific aspects of ART, or where there is no specific ART legislation, the ART guidelines apply, which are silent on the issue of eligibility.
Aside from eligibility requirements, some legislative frameworks prohibit NMSS explicitly. 7 However, Victoria's legislative framework is unique in that it provides an option to apply to the Patient Review Panel to circumvent either the prohibition on NMSS, or to overcome the restriction based on the statutory eligibility criteria (or a presumption against accessing
The UK Government ultimately rejected the STC's recommendation based, at least in part, on the strength of public opinion (82. 85 per cent) that NMSS should not be a matter of choice open to potential parents. 20 This reliance on public opinion was however met with controversy with expert scientists and bioethicists concerned that lay people's ethical judgments are less trustworthy, based on intuition and prejudice, rather than on knowledge and rational argument. 21 Even in the United States of America ('USA'), where NMSS is generally permitted, 22 a public survey revealed that 68 per cent of Americans were opposed to the use of PGD for NMSS. 23 A 2005 German study revealed even stronger opposition, with only eight per cent in favour of the use of PGD for non-medical reasons. 24 In the UK, an opinion poll in 2003, revealed that over 80 per cent of the UK public were opposed to sex selection for non-medical reasons. 25 Similarly, public opinion in Australia appears strongly opposed to NMSS. A 2011 poll showed that only 17 per cent of Australians were in favour of sex-selection for non-medical reasons. 26 Whilst the results of such polls cannot be said to truly reflect a representative sample of the population of the relevant jurisdictions in which the polls were undertaken (based on limited response rates and/or sample sizes), they do provide an insight as to what many members of the public might think about the issue of NMSS.
In Australia, when re-drafting the ART guidelines, the AHEC noted that 'with any controversial practice, society's readiness to accept a practice is a relevant and important consideration'. 27 Interestingly, the majority of submissions in response to the NHMRC's 2015 public consultation supported NMSS. This apparent change in support of NMSS marks a change in opinion since the last public survey undertaken in 2013 and is the first time the Australian public has responded with a majority in favour of NMSS. While this change is 19 Ibid. See also: ECASRM, 'Preconception Gender Selection for Nonmedical Reasons' (2001) 75 noteworthy, the opinions expressed cannot necessarily be relied upon as a true representation of the views of the Australian public more generally. Additionally, by its very a nature, a call for submissions is self-selecting insofar as those who participate are likely to hold a vested interest in the topic. The data from those submissions nevertheless provides a unique opportunity to analyse a range of public views on the topic. The publicly available submissions represent just over half (54 per cent) of all submissions made to the NHMRC. Thus, the thematic analysis below is a true analysis of submissions of members of the public who both consciously chose to participate and opted to make their submissions public. The change in opinion from restrictive to permissive is at least informative and worthy of consideration for future regulatory review of this issue.
B
Public Consultation: Reflective of Public Opinion?
Whilst public consultation is an important element in the reform process in a liberal democracy, its role in shaping reform can be problematic, especially when seeking to regulate ethically controversial issues. 28 Some of the practical problems of conducting public consultations should be acknowledged. Some have noted that these include: the ability to engage a sufficient number of participants, and ensuring participants are equipped with sufficient knowledge of the issues and their complexity;
29 that even if knowledge is sufficient, respondents to public consultations often provide an intuitive 'gut reaction' response, based on false information, prejudice and/or fear. 30 This may be inconsistent with their other views and, therefore, results in an unrepresentative sample of responses which are likely difficult to justify. 31 Further, given the contentious nature of this debate, consensus is unlikely because of the very nature of the issue itself. Thus, if public opinion is to serve as the foundation of regulation, yet public opinion does not provide a clear direction; then how do we find agreement amongst disagreement? 32 Some commentators argue that in addition to public debate, good regulation should be supported by robust ethical analysis and empirical evidence, particularly when it impacts on reproductive choice. 33 According to Harris, reproductive choices should 'not simply be dismissed wherever and whenever a voting majority can be assembled against them'.
34 For societies that value respect for individual autonomy, the harm principle is central in guiding the making of law. 35 According to the harm principle, 'the only purpose for which power can be rightfully exercised over any member of a civilised community, against his will, is to prevent harm to others', and 'the conduct from which it is desired to deter him, must be calculated to produce evil to someone else'.
36
The regulation of NMSS is not, however, driven by the harm principle alone. Arguably NMSS is no more harmful than other forms of selective reproduction that are currently allowed, 28 including donor conception, selecting out disability and saviour sibling selection. 37 Debate over NMSS reflects a myriad of ethical concerns that move beyond harm and go to the very nature of the role and values of parents. We explore the ethical concerns and empirical evidence around NMSS below.
IV ETHICAL CONCERNS ABOUT NMSS
Various social, political and ethical objections have been raised against NMSS in public debate. These objections are well canvassed in the bioethical literature. As part of this research project, we examined this literature in order to synthesise the key arguments. We determined that the objections fall roughly into three broad categories, which we summarise below, 38 comprising of:
• negative impacts on society;
• the welfare of the child to be born; and, • the slippery slope of 'designer babies'.
A

Negative Impacts on Society
Demographic change and gender inequality are frequently cited as key problems associated with NMSS. Some commentators argue that allowing NMSS could lead to a disproportionate number of males in some cultures and compound already existing injustices between men and women. 39 Although empirically unsubstantiated in Australia, some cultures have shown a preference for male babies. 40 In other cultures, the vast majority of people seek NMSS for 'gender balancing' reasons. 41 Either way, the practice could be regulated to prevent sex ratio imbalances. For example, restricting NMSS for family balancing would address concerns related to demographic imbalance. This could be achieved by limiting access to PGD for NMSS to couples who already have a child and are seeking to have another child of a different sex.
Others argue that selecting the sex of a child bases the worth of an individual on his/her sex, which is inherently sexist and perpetuates gender discrimination. 42 This speculation has been 37 For a discussion of some of these issues, see: Michelle Taylor refuted for its lack of empirical basis. 43 In the US, the majority of couples seeking NMSS do so for 'family balancing' purposes. 44 Wanting to parent both male and female children does not in itself signify a sexist attitude as the desire for a child of a particular sex may simply be based on the 'recognition that the experience of parenting a boy is different from that of parenting a girl'. 45 This attitude has been criticised as promoting 'gender essentialism' insofar as parents 'assume that gender follows from sex' and anticipate that children of a particular sex will 'fulfill preconceived binary roles'. 46 Rather than justifying a blanket ban on NMSS, the gender essentialist critique highlights the need for greater counselling to educate parents that, despite the strong correlation between biological sex and gender, they are not the same thing and there are ultimately no guarantees about the roles their children will take on. Counselling around sex and gender might run along similar lines as genetic counselling. However, as Mikhalevich and Powell point out, it is difficult to predict how such counselling would operate given the 'there is no broad agreement about the properties that make up gender or even whether gender is a legitimate category'.
B
Welfare of the Child
Although the welfare of the child is a primary concern for all forms of selective reproduction, 48 the two key concerns raised in the context of NMSS are commodification and harm. In terms of commodification, the desire to select the sex of a child is often criticised as treating the child as a commodity rather than an individual in breach of Kant's categorical imperative to treat people 'never simply as a means, but always at the same time as an end'. 49 However, having a preference for a child of a particular sex does not prevent parents from treating the child as an individual in his/her own right once the child is born. Moreover, Kant's dictum only prohibits treating another person exclusively as a means to an end and therefore envisages people may be treated as a means, provided they are also treated as an end. NMSS would not offend Kant's categorical imperative provided the parents desire a child in his/her own right even though they may have a preference for a child of a particular sex and choose to act on that preference.
50
In terms of harm, a child could potentially be harmed either physically from the selection process (which involves embryo biopsy) or psychologically from learning they have been chosen for what they are rather than who they are. Some commentators argue that a child selected on the basis of sex may feel bound by parental expectations based on gender 43 51 There is also a risk of harm to any child born who is not the desired sex when the technology is not 100 per cent accurate, as with sperm sorting. Some commentators argue that so long as the child born has a life worth living, s/he is not harmed, based on Parfit's non-identity principle. 52 However, this justification is problematic and it is important to address all potential harms in selective reproduction.
53
Current evidence suggests minimal risk of physical harm associated with the embryo biopsy process in PGD, and the technique adopted for sperm sorting, although future monitoring is important to measure long-term safety. 54 Psychological harm is more speculative and difficult to measure. However, a recent US study suggests that couples seeking sex selection are conscious of the potential for psychological harm to the child to be born and capable of adapting their expectations when a child of the opposite sex is born. 55 As noted above, concerns about gender expectations can be addressed through pre-conception counselling. 56 Future monitoring of long-term outcomes for children and families utilising sex selection would build an empirical basis in relation to these concerns.
C
Slippery Slope Toward 'Designer Babies'
In contrast to the practical concerns discussed above, the slippery slope objection raises ideological concerns about how we value life and view parental love. In contrast to other permitted forms of selection, allowing parents to choose the sex of their child for purely social reasons represents a shift in focus from therapeutic outcomes to parental preferences for a particular 'type' of child. NMSS potentially opens the floodgates to selecting a raft of other traits, such as hair colour, height, athleticism and intelligence (assuming this becomes possible).
Ideological opposition to 'designer babies' stems from a variety of concerns based on a range of religious, political and ethical views about the impact of selection on our humanity. While some writers argue that NMSS breaches the core parental virtue of unconditional acceptance, 57 others suggest that it violates human dignity by interfering with the principle of unconditional 51 For a discussion of the oppressive nature of 'genetic programming' see: Jürgen Habermas, love. 58 By way of contrast, Fovargue and Bennett argue that NMSS is no more problematic than other forms of ART, which are ultimately based on parental preferences for a child who is biologically related or free from a particular genetic condition. 59 Moreover, there is little empirical evidence to suggest that parents who have a preference for a particular type of child will not love and accept the child they end up with. Whilst commonly held ethical concerns are valid considerations in regulating controversial practices, 'public policy should not be based on unproven fears'.
60
The ethical debate around NMSS raises practical concerns about negative impacts on society and the child to be born and ideological concerns about how we valued life and view the role of parents. An important threshold is reached insofar as NMSS is based on parental preference rather than any therapeutic purpose. This sets it apart from other forms of selective reproduction that are currently allowed. The bioethical literature canvassing these concerns is extensive and a detailed discussion of the ethical debates is beyond the scope of this paper. The key focus of our analysis is to contrast the bioethical concerns raised in scholarly literature with the views expressed in the NHMRC's public consultation in order to ascertain the degree to which the theoretical concerns are reinforced by broader community attitudes. The next part of this paper outlines the methodology adopted for analysing the data obtained from the 2015 public consultation before discussing some key themes that arise in relation to NMSS.
V METHODOLOGY AND ANALYSIS OF THE 2015 PUBLIC CONSULTATION
When reviewing the ART guidelines, the NHMRC was keen to ensure the Australian community had a sufficient opportunity to participate in the consultation process and invited public opinion on the proposed guidelines. 61 To guide responses, the Working Committee responsible for reviewing the Guidelines, requested submissions not only on the ART Guidelines more generally, but for submissions on specific issues, including NMSS. Five case studies were developed to illustrate common scenarios that arise within the debate about whether NMSS should be permitted. Essentially, submissions were framed by the following question: Should the current position on sex selection be relaxed, if so, what boundaries should be on the practice, and why? In this part, we outline the methodology that was adopted to identify and select the relevant submissions from the NHMRC's consultation website for analysis, the methods adopted for analysis of the data, and our findings following the analysis.
A Methodology
Overall, there were 217 responses made as part of the consultation process. 62 Of these, 117 submissions (just under 54 per cent of the total submissions received by the NHMRC) were accessible to the public. 63 These publicly available submissions were analysed thematically for their key attitudes to NMSS. This section outlines the methods used in the project, the key 
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1
Data Management and Analysis
The 117 publicly available submissions were analysed thematically using NVivo. 64 The submissions were coded initially by categorising the author (if possible) and the core attitude of the submission to NMSS (positive, negative, or unknown). At the detailed analysis stage, the submissions were thematically coded. Two researchers worked on coding material at this stage of the project, and several submissions were cross-checked and coded by both researchers to enhance the reliability and robustness. 65 Thematic analysis drew from existing themes in academic literature as a framework for analysis. This allowed direct assessment of the research question underlying the projectwhether the themes in the broader literature about NMSS were evident in public opinion, as conveyed in the submissions. 66 Using existing themes drawn from the literature formed the groundwork for analysis. However, the analysis in this project was also responsive and abductive in nature. 67 This allowed the existing literature to form a thematic scaffold of inquiry, while permitting further themes to emerge as needed from the data. This kind of axial, 68 abductive coding in the analysis stage is appropriate when working with and assessing existing thematic structures in qualitative data, 69 while also allowing full representation of the data set in the thematic framework. An Abductive process is one where theme emergence can be shaped and informed by existing literature and other research (that is, it is not inductive, or solely emergent from the data; nor is it deductive, solely involving the testing of existing concepts against data); Reichertz, above n 69; Stefan Timmermans and Iddo Tavory, 'Theory Construction in Qualitative Research: From Grounded Theory to Abductive Analysis' (2012) 30(3) Sociological Theory 167. 68 Axial Coding is a strategy where categories emerge during the analysis, and are tested against the remaining data. Once concept saturation occurs, the core themes are used to analyse the remaining data, while also being sensitive to any emergent themes or outlying cases; Judy Kendall, 'Axial Coding and the Grounded Theory Controversy ' (1999) (SAGE, 2006) . 69 Abductive work is both inductive and deductive, moving flexibly from open data-led analysis, to testing existing theory or concepts. It allows researchers to reflect on themes from wider literature and check for their emergence in the data. It also allows new themes to emerge, which can then be tested and assessed against other research and theoretical work. 
QUT Law Review -Contemporary Legal and Ethical Challenges in Children'
Submission Source and Attitude to NMSS
The 117 publicly available submissions were coded for core attitude to NMSS as either unknown, positive, or negative (see Table 1 ). The Review examined other aspects of ART not directly relevant to the sex selection issue, so 12 submissions did not express an opinion about NMSS. 59 per cent of publicly available submissions were positive about NMSS and supported changes to make it available in Australia (note that the positive group forms 65 per cent of the 105 submission which expressed views on NMSS). The author of each submission was identified where possible, and a distinction was drawn between submissions from individuals, 71 and submissions made on behalf of an organisation. The key role of the person making the submission was coded, as outlined in Table 2 . 41 per cent of the publicly available submissions identified themselves as a mother, father, parent, or other family member. One third of the total public submissions (39) were from women identifying themselves as mothers affected directly by the review, in particular by NMSS.
Other individuals identified themselves by their role, including: academic, lawyer, health professional, or Member of Parliament. This group also includes 25 submissions, which did not sufficiently identify the individual into a role or as a family member. Individual submissions, both from family or other interested individuals, made up 76 per cent of all publicly available submissions, the remaining 24 per cent from organisations. Organisations were coded by type as outlined in Table 2 .
Attitudes to NMSS were, as expected, shaped by the author of the submission (Table 3) , with family submissions overwhelmingly supportive of allowing NMSS in Australia. Other individual submissions were split more evenly between positive and negative, and submissions from organisations were more likely to be negative about NMSS. Table 4 provides a detailed breakdown of attitude by submission author/organisation. As indicated, providers of ART services are positive about NMSS, while religious organisations are negative. Advocacy groups were an interesting case (see Table 5 ). There were 10 advocacy submissions and 8 were negative in attitude toward NMSS. The four advocacy groups related to 'genetics' or 'unborn rights' are possibly religious in nature but were not coded as such if this was not specifically mentioned in their submissions. The 5 submissions from LGBTI and feminist groups were also negative in attitude to NMSS. The reasons presented in these cases against NMSS, related to gender discrimination and the distinction between sex and gender, and, more rarely, to concerns about the exploitation of women. These emergent themes are discussed further in the next section. 
Advocacy Groups Number
LGBTI Groups 3
Women's Rights 2
Civil Liberties 1
Support and Advocacy relating to Genetics and "unborn children"
B
Thematic Analysis
This section discusses the results of the thematic analysis of publicly available submissions to the NHMRC. The three underlying themes evident in the literature were identified in part IV of this paper, as including: negative impacts on society; the welfare of the child to be born; and, the slippery slope of 'designer babies.' Each of these themes (and their variations) was identified in the submissions to the NHMRC Review (see Table 6 ). In this sense, the bioethical arguments put forward in the scholarly literature were clearly evident in the public views put forward in the submissions, as outlined below. Variations of these core themes emerged during the analysis process, reflecting the axial and abductive approach used by the research team. Additionally, we also examine the positive themes used in support of NMSS. 1
Negative Impacts on Society
Key themes against NMSS emerged from our analysis of the submissions, including: issues of gender discrimination (primarily of selecting one sex over another, reflecting presumed and perceived cultural values), of valuing sex over gender, and issues of gender essentialism.
(a) Gender Discrimination
Gender discrimination was raised to support negative views of NMSS in 24 submissions, and mentioned as a concern in six submissions, which were in favour of NMSS. Those opposed perceived sex selection as fundamentally discriminatory.
In summary, if sex selection for any non-medical reasons were available it would perpetuate and reinforce rigid ideas about gender roles -the idea that each sex must act, think, behave and be treated in distinctly different ways. So instead of moving toward a society in which women and men had the same life prospects, we would go backwards to one in which being male or female was restrictive, limiting, proscriptive, and defining. This is unacceptable. For submissions that were mostly in favour of NMSS, gender issues were occasionally raised as a concern and reason for close future monitoring:
If there is clear evidence that sex selection is leading to discrimination against girls or an overall gender imbalance (data that we currently have no access to because the practice is occurring off-shore) or is otherwise detrimental in its impact then this issue should be re-visited. Submission 120 (Academic: Positive)
(b) Sex Versus Gender
Sixteen submissions raised concern that NMSS is the manifestation of gender selection, rather than sex selection. Submissions commonly treated 'sex' and 'gender' as synonymous, rather than treating them as analytically distinct. Further, this emergent theme moves beyond the idea of discrimination on the basis of gender and into new territory around more recent recognition of intersex and transgender rights. It could be seen as representing the core of a more 'progressive' critique of NMSS. Negative arguments in this thematic group fell primarily into two categories: that the child should not become a commodity or be 'commercialised' (reflecting the wishes of the parents); and that the child has a 'right to an open future,' free from predetermined influence and expectations. In accordance with one of the leading bioethical arguments put forward in the literature, fundamental here is the idea that the welfare of the child should be paramount.
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Concern was raised that NMSS is practiced simply because parents wish for a child of a particular sex. This was not a concern generally raised by parents making submissions, but rather by organisations and other experts.
The most powerful reason why the prohibition for NMSS is reasonable is due to the idea that parental love is unconditional, that a child is not a product but rather a human being, equal in worth whatever his or her sex. Submission 64 (Religious Organisation: Negative)
It is essential for Australia to ensure that children will be born into a family that will nurture and support them. Commoditising children through NMSS cannot do that and will leave the child questioning whether their parents are there to support them or whether they were created to support their parents. 73 Submission 182 (Religious Organisation: Negative) Arguments concerning the commodification of children were often interrelated with 'slipperyslope' arguments that NMSS was opening a door to 'designer babies.' Commodification of children was raised in nine submissions, and the slippery slope argument appeared in 14. Six submissions (all negative) raised both issues, and these submissions were all from organisations or experts.
(ii) Welfare of the Child / Right to an Open Future
Arguments based on the welfare of the child were found in 25 submissions, all of which were negative in relation to NMSS, and none of which were from family members. These arguments focused on the child's interests as paramount, and often referred to embryos and unborn children as having the same interests and protections as children.
Children are always the most vulnerable. They have no choice in the decisions their parents, the clinics, the donor and the legislators make in regard to them. The least we can do is provide them with the utmost protection to ensure that they themselves have the ability to retain their own full autonomy and that their flourishing is not adversely affected by the decisions of these others. Submission 116 (Academic: Negative)
Overall, allowing parental choice for non-medical reasons would not necessarily serve the best interests of the parents, would be unjust to the child to be born (or not born) Submission 209 (Religious Organisation: Negative)
The term 'open future' was mentioned explicitly by eight submissions, half of which went on to critique it. Only four submissions used this specific argument to prevent NMSS.
The autonomy of the parent should never trump the dignity of the child. In both of the provided scenarios the parent's misplaced desire to control the natural process of reproduction has damaged their children. Parents do not have a right to put their own desires and needs before the health and wellbeing of their children. The principle of autonomy is not supreme and must be subject to the rights of children, who are the more vulnerable party and therefore unable to exercise their autonomy. While 'open future' is used widely in academic literature, it was not commonly seen in the publicly available submissions, and when it was mentioned, was critiqued in only half of the cases.
(d) Slippery Slope Toward 'Designer Babies'
While the slippery slope argument pervades academic literature, it was not a common concern in the public submissions. Twenty-three submissions raised the argument, but only eleven of these were negative, and all came from submissions of those in the Individual Submission or Organisation group. These eleven submissions presented the slippery slope argument as a basis for a fast track to other genetic manipulations:
The current ban on sex-selection for social reasons in Australia must be maintained. Sex selection is eugenics in action.
[…] 'Medical reasons' can easily become a slippery slope for a whole host of insignificant conditions that might be tested with PGD on an embryo. This must be absolutely prohibited, and any breaches criminally punished. Submission 212 (Advocacy Group: Negative)
Finally, allowing parents to select the sex of their child is a large step onto the slippery slope towards a "designer child". Submission 182 (Religious Organisation: Negative)
Further, the idea that children are a 'gift' and should be free from any artificial genetic manipulation was seen in the submissions. Concern was raised that shaping a child's sex commodifies children and violates the essential quality of unconditional acceptance.
The increasing ability to control and commercialize childbearing will fundamentally transform parenting. A commitment to unconditional love is a core value of having and raising a child. Parents should be ready to accept their children as they are, not what they want them to be. If the culture shifts to accept this high degree of control over a child's sex, it may damage the fundamental bonds between parents and children. Submission 188 (Religious Organisation: Negative)
Twelve of the 23 submissions, which raised the slippery slope theme, went on to refute the argument (seven of these positive submissions were from mothers). These critiques were usually on practical grounds, such as by raising limitations of current technology, or by distinguishing sex selection from other 'designer' characteristics:
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Gender selection isn't shallow or superficial like 'designing' babies, it's about emotions and relationships missing from their lives, not hair or eye colour. It is hard enough to get a healthy embryo at the end of an IVF cycle let alone testing for characteristics. It is a completely separate topic and they should never be compared.
Submission 17 (Other Family Member: Positive)
Currently, the technology to create an embryo with specific characteristics does not exist to the public anywhere in the world. This is a different argument to allowing families to do GS for family balancing. Gender selection creates embryos using the couple's existing genes. There is no control over the characteristics of these embryos, nor is there control over making them a specific gender. Submission 28 (Health Professional: Positive)
Both submissions 17 and 28 are examples of the tendency for participants in the debate to conflate 'sex' with 'gender'. This reveals potential problems in the measurement of attitudes toward NMSS, as some submissions more accurately express a desire for 'gender' selection.
There were also several arguments against the slippery slope, which advocated instead for a just society, which would prevent such eugenics, or for the use of legal regulation to prevent abuse.
The slippery slope: We do not believe that gender selection for family balancing is genetic engineering. We believe that it is possible for a mature society to distinguish between gender selection and preferential selection of criteria in society and to regulate accordingly. Again, the 'slippery slope' was not as commonly relied on as is suggested by the wider literature. Additionally, 'eugenics'-based arguments were used specifically in only seven submissions, and in three of these, it was distinguished or critiqued in some way.
There is a distinction between state-mandated eugenics and the personal right to seek better reproductive outcomes within a family. Submission 218 (ART Provider: Positive).
2
Other Negative Themes (a) Sanctity of life
Sanctity of life arguments based on religious and moral reasons were used in 15 submissions to argue against NMSS (and ART more broadly). Submission 186 (Religious Organisation, Negative) states: 'the life of each human embryo is to be considered inviolable', representing the essence of this type of submission. For these submissions, objections to interference with embryos in any way that may cause them to be 'abandoned' underlies a negative attitude to NMSS:
Methods of sex selection that take place after fertilisation are additionally abhorrent as they necessarily involved the wanton destruction of a human embryo merely because it is male or female. Overall, sanctity of life reasons were not explicit in the majority of submissions, even in negative submissions, although they underlie many of the negative responses discussed in this section. Interestingly, religious organisations tended to attempt broader arguments against NMSS, without mentioning foundational religious principles.
3
Positive Themes
Themes of parental autonomy, gender desire and family balancing, and the positive use of existing technology emerged in support of NMSS (see Table 6 ). Harm minimization was also a common theme. The argument that NMSS is already in use overseas, forcing Australians to access it offshore was highlighted as a reason to regulate, rather than restrict, NMSS. Many positive submissions were also from parents who had either used NMSS personally or wanted to do so. Table 7 demonstrates that few negative submissions discussed these positive themes, even to refute them, other than the issue of 'family balancing' or 'gender balancing' and NMSS being available overseas.
(b) Reproductive Autonomy
NMSS was presented as harming no one and being an issue in which individuals should choose whether to access NMSS or not. Submissions were parent-centric in so far as highlighting that, parents should be free to choose the gender of their children (within boundaries, as seen below). While arguments about autonomy are often countered by arguments prioritising the rights of the child instead, this was also addressed by some positive submissions, which argue that all children will be equally valued.
We will love our baby more than anything regardless of gender, but all human beings should have the right to choose. Submission 70 (Mother: Positive)
You adore (or should adore) the children that you have, whether they are your preferred gender or not, whether they have a disability or not and whether they fit your idea of a gender stereotype or not. There is absolutely no reason not to allow gender selection in Australia so that couples who have a strong enough preference for gender can choose it. Submission 76 (Individual: Positive)
(c) Family Balancing and Gender Desire
Family Balancing was discussed in 57 submissions, 42 of these were positive. Gender desire was a theme in 42 of the positive submissions.
There are a range of circumstances in which non-medical sex selection should be deemed acceptable, family balancing is at the top of that list. I am proud of the boys we have and love them all the same but will never feel complete without a daughter' Submission 142 (Father: Positive)
I believe that gender selection should be allowed for family balancing purposes. I know many people who have several children of the same gender and feel very strongly that they would like to balance their families with a son or daughter of the opposite sex. Submission 100 (Mother: Positive)
I never would have thought in my wildest dreams so much hurt, pain and grief could come from such a thing as gender desire. You can't know that sort of pain unless you have experienced it. And it is most definitely not a choice! Submission 9 (Mother: Positive)
Forty submissions specifically mentioned gender desire as being an issue for their own family. Thirty of these parents expressed a desire for a female child, and ten for a male child. Four submissions were from mothers who had attempted NMSS, with three successfully conceiving a child of their desired sex. Three of these women had been to the United States, and one to Thailand. A further 21 parents indicated they were currently willing to travel overseas to attempt NMSS.
Several mothers said they had experienced difficulty coming to terms with the birth of a child when they had hoped for a child of the opposite sex. As the comments above (and indeed a number of the survey responses) reflect, many respondents conflate biological sex with gender. This reinforces the concern raised in the literature about non-medical sex selection promoting gender essentialism.
(d) Harm Minimisation
These arguments concern the idea that NMSS would be safer if undertaken in Australia, as opposed to offshore. Twenty submissions mentioned harm minimisation specifically, and fifteen of these were positive:
This is the most compelling argument for allowing sex selection in Australia and it is really a harm minimisation argument. If cross border travel for sex selection is inevitable then we would be better off having a system of controlled sex selection here in Australia where we could ensure sterile and healthy processes as well as appropriate counselling, regulated donation and record keeping. Submission 120 (Academic: Positive)
However by legalising this here, it does allow Australian women the choice to access it if they so choose, safely in their own country, with their own Doctors, without the added stress and financial burden of overseas travel. Submission 201 (Mother: Positive)
The next part contrasts the themes extracted from our data analysis with the key concerns about NMSS raised in the bioethical literature and discusses the implications of our thematic analysis for regulating NMSS in the future.
VI DISCUSSION
Overall, thematic analysis reveals that the views outlined in the submissions indicate a permissive approach to NMSS, rather than restrictive. The majority of respondents (59 per cent) held that the moratorium should be lifted, although the authors note that the permissive approach identified in the submissions publicly available for our analysis may have been outweighed by those that were not publicly available. However, what seems to have guided the decision to continue the moratorium on NMSS, is that there is limited research on whether public opinion supports such practices. As outlined in the 2017 edition of the NHMRC Guidelines:
Following lengthy consideration, and the application of the guiding principles in Chapter 2 of these Ethical Guidelines, AHEC concluded that in some circumstances, sex selection for nonmedical purposes is consistent with the guiding principles. AHEC's majority view is that there is an ethical difference between a desire to introduce variety to the existing sex ratio of a family and the desire to design the sex of the offspring based on the preferential selection of a particular sex due to an individual's or a couple's cultural or personal bias, influences or desires.
At the same time, AHEC acknowledges that the motivations of those seeking to use sex selection for non-medical purposes cannot be easily identified. What is presented as a desire to introduce variety could conceal cultural and/or personal biases.
AHEC also recognises that many of the issues surrounding ART are as much social and political as they are ethical. With any controversial practice, society's readiness to accept a practice is a Our finding, from the analysis of the available submissions, that most of those respondents adopt a permissive approach to NMSS is worthy of discussion, as two prior studies from 2011 indicated public reluctance towards NMSS. 75 Although the data analysed is only that of the publicly available submissions and therefore has limitations in its general applicability, it does at least indicate the presence of a true parental desire to access NMSS, even if this cannot be regarded as representative of public opinion more generally. Notably, as outlined above, we discerned three key themes from the literature, including: negative impacts on society; the welfare of the child to be born; and the slippery slope towards 'designer babies'. The overlaps between these themes and the analysis of the data undertaken as part of this research, is outlined below. It was clear that these themes were present amongst the submissions. However, given that 59 per cent of respondents advocated for the availability of NMSS, the ideology outlined in some of the scholarly literature -that the moratorium on NMSS is warranted -is at least a challenged by the views expressed as part of the consultation process. 76 
A
Negative Impacts on Society
As outlined above, concerns regarding the wider societal impact that might result from allowing NMSS, stem from the idea that such practices may alter the sex ratio of Australia's population, and that NMSS reinforces binary gender norms. 77 The expectation that males would be favoured over females is nearly universal amongst scholars who consider such objections. 78 However, our analysis revealed that this was not substantiated by the submissions, with parents more commonly expressing desire to select in favour of a female child. Whilst ideologies of male supremacy were not evident in the submissions, preference for a daughter was, in some instances, based on gender norms. However, this is not necessarily unique to NMSS, as it is also possible that naturally conceived children could be commonly subject to a 'gendered' childhood experience. 79 Many parents in favour of NMSS seem to conflate biological sex with gender, giving support to the gender essentialist critique raised by feminist scholars.
Although the submissions made as part of the public consultation process are not necessarily representative of the general population, in terms of how prospective parents might exercise their choice in favour of one sex over another, concerns about the effect of NMSS on the sex ratio of Australia's population, might be addressed by regulation that permits NMSS in circumstances where it is used for family balancing. This was certainly one view outlined in the NHMRC's call for submissions. of the same sex. 80 Respondents perceived NMSS for this purpose as ethically acceptable, which contradicts some of the common viewpoints outlined in the scholarly literature. This particular disconnect -between the views put forward in the public submissions and scholarly literature -should be noted and considered by regulators and policy makers moving forward, if the issue of NMSS is again subject to review.
B
Welfare of the Child
The two key concerns of commodification and harm raised in academic literature were also present in many of the submissions. Many of the submissions outlining such concerns also overlapped with our first category above, concerning the perceived negative impact on society. Thus, Kant's dictum of treating children as a means, rather than as a means to an end, is clearly evident within a number of the submission documents. 81 A number of submissions premised desire for a daughter on a perceived mother/daughter bond that would be manifestly different from a mother/son bond. Additionally, we also identified a narrative within a number of submissions, that a mother suffering depression and/or anxiety as a result of having an 'unbalanced' family, would have such symptoms minimised by accessing NMSS. Such perspectives have certainly been put forward by some prospective parents who have sought to utilise NMSS in Australia. In the case of JS and LS v Patient Review Panel, 82 a couple who wished to have a child of one particular sex following the earlier death of their child of the same sex, had put forward evidence to a tribunal to argue that utilising selective reproductive techniques to select the sex of their child would help them to move forward and balance their family. The Victorian Civil and Administrative Tribunal refused the couple's request on the basis that they were motivated entirely by their own interests in conceiving a child of a particular sex, rather than prioritising the welfare of a prospective child who may be born following the use of the technology. 83 Notably, however, it has been argued that the desire to balance one's family or conceive a child of one particular sex, does not equate to the outcome that the prospective child's welfare will be compromised, or that the child will be regarded as a commodity. 84 A factor that is often used as a basis to support a more permissive approach to NMSS and as a basis to overcome some of the objections centered on the concern for the welfare of the child, is that individuals have a right to bodily autonomy and to determine the course of their own reproductive decisions. Such perspectives were outlined in many of the submissions and reflect liberal arguments underpinned by the harm principle, that reproductive decision-making should be unrestricted except for when there is a risk of harm to others. 85 The bioethical literature in the field of selective reproduction often adopts such liberal reasoning. 86 Nevertheless, a commonly adopted view among scholars is that choosing the sex of a child for social reasons represents a shift from a reproductive decision that prioritises the welfare of the child, towards a parental preference for a particular 'type of child'. 87 Ultimately, however, this was not a dominant view put forward in the submissions.
C
Slippery Slope Concerns
In contrast to the notion of reproductive choice and liberal reasoning, is the 'slippery slope' argument. 88 While respondents did not move beyond the realms of NMSS in terms of expressing their desire to use embryo selection technologies to select additional traits, such as hair or eye colour, if NMSS were permitted in Australia, and ultimately supported by the notion that reproductive autonomy should prevail, there may be concern that such arguments will also be used to support selection on the basis of other genetic traits in future offspring.
89 This is certainly a view outlined in the scholarly literature. Thus, as Sandel cautions in relation to the use of PGD, 'what began as an attempt to prevent a genetic disorder now beckons as an instrument of improvement and consumer choice'. 90 Notably, however, these views were not generally evident in the submissions we analysed as part of this research. Although this might be because the public consultation was focused on the circumstances, if any, when NMSS might be considered ethically permissible (thus directing submissions towards this issue only), it also potentially demonstrates that the slippery slope concerns are not reflected in the views of the public more generally. This potentially suggests that there is a disconnect between the views and concerns put forward in the scholarly literature concerning this particular issue and the views of the public more generally. If slippery slope concerns are not guiding public debate concerning NMSS, this particular finding is worthy of further research given that it is often the slippery slope argument that is put forward as the most persuasive basis for a restrictive regulatory approach concerning the issue of NMSS.
VII CONCLUSION
This study highlights a potential shift in perception towards the issue of NMSS. The submissions analysed as part of our study demonstrate a permissive stance towards NMSS, running contrary to many of the views outlined in the scholarly literature, which generally adopt a restrictive approach. This disconnect justifies further exploration of the role that public opinion might have on the future regulatory direction of NMSS, particularly in terms of the future direction adopted by the NHMRC concerning the moratorium on NMSS.
The overarching permissive approach identified in the publicly available submissions is noteworthy, suggesting that many of the scholarly arguments against NMSS are potentially unsubstantiated. We outlined the key ethical concerns from the scholarly literature, including: potential negative impacts on society; the impact on the welfare of prospective children selected on the basis of their sex; and the slippery slope towards 'designer babies'. Our analysis reveals that the views outlined in the publicly available submissions differ from those outlined in the scholarly literature, with the views outlined in the submissions prioritising the positive arguments that flow from a permissive approach. These include concepts of parental autonomy, family balancing and the positive use of available technology. Although the views expressed in the submissions are not necessarily reflective of wider public opinion on the topic of NMSS, the overwhelming support in favour of lifting the moratorium suggests that there may be a shift 87 Taylor-Sands, above, n 37, 196. 88 Taylor-Sands, above n 2. 89 Ibid 8. 90 Sandel, above n 58. 91 See Taylor-Sands, above n 3. in public opinion towards a more permissive approach on the topic. Hypothetical concern expressed in the literature, that NMSS would lead to a skewed sex ratio due to a perceived preference for male children, was not evident in the submissions, despite the argument being present in the bioethical literature. However, one issue uncovered in our study is that there was a tendency in both the literature and submissions to conflate 'sex' with 'gender' when expressing a preference for a prospective child. If public and academic discussion around NMSS continues to treat sex and gender as synonymous, there is a risk that regulation will continue to reproduce beliefs that are disconnected from the diversity of gendered experiences.
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While NMSS is fraught with legitimate bioethical concern, if there is indeed a shift in public perception concerning the ethical acceptability of NMSS, then this might be significant in shaping future debate and ultimately, future regulation. As discussed by Taylor-Sands, ongoing monitoring of families who wish to undertake NMSS is crucial to advance empirical evidence in this area. 93 And as the AHEC points out, 'with any controversial practice, society's readiness to accept a practice is a relevant and important consideration'. 94 Perhaps a more nuanced approach to regulation that provides parental support rather than blank prohibition is justified. 
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